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Gainsharing: providing care in a more economical way
By David Harlow
s more and more competing demands
are placed on the health-care dollar,
and as Massachusetts physicians
continue to contend with the economics of
practice in a state with high costs, many
physicians have embarked on a path of entrepreneurship, often competing directly
with the hospitals in their communities.
Why is this so? Many physicians believe
that they are better able to manage the business of health care than the hospitals, and
they want to share in the facility fees that are
being paid directly to hospitals by third party payors.
Historically, hospitals were loath to share
revenue with physicians at all, and some physicians responded creatively by developing
their own facilities or accommodating a broader range of procedures in their offices or other outpatient facilities. Many hospitals now regret their earlier stance, since “half a loaf is
better than none” – and, as one hospital executive recently observed: the horse is out of
the barn and several miles down the road.
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In the past few years, some hospitals have
been entering into joint ventures with physicians, rather than watching physicians draw
volume – and profit – away from hospital services. While there is a range of options to
explore when considering the development of a physician-hospital joint venture, the focus of this article is on
gainsharing.
What is gainsharing? When a
payor pays a hospital on a prospective payment basis
(e.g., per procedure, or per ad-
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mission), the hospital has an incentive to
provide services for that episode of care as
economically as possible.
Since the physician providing professional services and managing the entire episode
of care is generally paid a separate pro f e ssional fee, she does not share the hospital’s
incentive (even though she is the individual
most capable of managing that encounter efficiently).
Gainsharing refers to the gain in hospital
operating margin achieved by providing care
more economically, and shared with the
physician managing the care.

This is, obviously, limited to hospital-based
care. However, the “hospital” may include
satellites providing outpatient services as
well. Furthermore, as reimbursement trends
make certain non-hospital care settings less
attractive economically to physicians (consider the recent elimination – barring postelection-season legislative changes – of the
Medicare reimbursement advantage enjoyed
by ambulatory surg e rycenters and diagnostic imaging centers, which took effect on Janu a ry1, 2007 under the Deficit Reduction Act
of 2005), it will be in physicians’ financial interest to become more interested in exploring gainsharing arrangements with hospitals
rather than competing head-to-head.

The proverbial fly in the gainsharing ointment has been the Special Fraud Alert issued
in 1999 by the Office of the Inspector General at the U.S. Department of Health and
Human Services, describing gainsharing arrangements between hospitals
and physicians as violating the antikickback statute, as well as the civil monetary penalties (CMP) rule
under which fines may be assessed for limiting care reimbursed by Medicare.
That alert noted that fixed-fee
fair market value personal services contracts under which physicians could be involved in managing
hospital care more efficiently would
not be barred by the statute. While these
contractual arrangements may be legal,
and may even be augmented with some performance incentives tied to process measures, they are not particularly attractive to
the physicians interested in gainsharing with
hospitals.
The alert also made special mention of
physician-hospital joint ventures such as
specialty hospitals, noting that if investment
i n t e rests in such hospitals were marketed
only to physicians in a position to refer to
the hospital then, even if a deal otherwise fit
within the anti-kickback law’s “whole hospital” exception, the arrangement could constitute an inducement to limit care by physician participation in profits generated by
savings in clinical expenses.
The OIG has come to peace with both
gainsharing and specialty hospital arrangements. In August 2006, the moratorium on
new specialty hospitals was lifted and a rep o rt was issued focusing on disclosure and
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