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A graduated discipline
policy can boost
procedural compliance

Busy physicians often focus on accomplishing partic-
ular goals, and, as a result, they may not always follow
their organization’s specific procedures to reach those
goals. Yet, when physicians fail to adhere to established
processes, it can create inefficiency, engender interper-
sonal squabbles, lower employee morale, and, ultimate-
ly, adversely affect patient care.

For their part, medical staff leaders face a challenging
task—to ensure that physicians comply with the hospital
and medical staff’s rules and regulations. To be success-
ful, leaders must communicate effectively, take a pro-
portional approach to discipline, and promote physician

growth and well-being.

Understand the risks of noncompliance
A hospital can handle a physician who poses a dan-

ger due to subpar clinical skills or judgment through the

E%ﬁl’lCPro

p. 6 Legal terms every MSP should know
This occasional series defines a healthcare law—related term to keep your
legal lexicon sharp.

IN THIS ISSUE

p. 5 Srutinize all privilege requests
during reappointment
Many hospitals are realizing that, under
new quality data—related regulations, some
doctors may lose privileges.

p. 8 Court updates
View a rundown of recent court cases involving the credentialing and
medical staff services world.

Contact Executive Editor: Maureen Coler
Telephone: 781/639-1872, Ext. 3741

E-mail: mcoler@hcpro.com

INSIDER

peer review process. It can try to improve the physician’s
performance through mentoring, additional training, or
other remedial methods. Hospitals tend to handle a dis-
ruptive physician through the hearing-and-discipline
process, generally after failed attempts to correct the
problematic behavior through less-drastic means, says
Stephen Auer, Esq., of the Pasadena, CA, law firm of
Christensen and Auer.

But dealing with a physician’s less-severe behavioral

problems—such as failing to complete records in a timely

manner, refusing

to adhere to oper- “Personal persuasion by

ating room (OR) authority figures such as

scheduling proce- department chairs can

. id tremen ly in bringin

dures, or disobey- aid tremendously in bringing
. . recalcitrant physicians
ing hospital rules . .
. into line.”
in other ways—re-

quires the hospi- —David C. Harlow

tal to walk a fine line. Hospitals may be reluctant to take
serious steps to force the physician to change behavior,
fearing that the action may be reportable to the National
Practitioner Data Bank (NPDB) or may trigger the physi-
cian’s due process rights. Many hospitals are unwilling to
risk the consequences of these outcomes for the sake of
procedures that do not directly affect patient care.
However, if the hospital is too lenient, nonphysician
staff morale may suffer. Or, when the organization final-
ly subjects a physician to discipline, the physician may
feel singled out and believe the response is unfair. Such
scenarios may escalate into a reportable situation, and
the physician may be more likely to request a hearing.
Ultimately, and most importantly, continual violations of
procedures that promote the efficient and effective oper-
ation of the facility will inevitably affect patient care.
The hospital must create an environment in which

the hospital staff can work effectively and provide the

> continued on p. 2
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< continued from p. 1

best possible patient care, but that also supports the phy-
sicians’ need for flexibility and encourages retention of
the best physicians. Doing so requires “a combination of
skilled, empowered medical staff leaders with the assis-
tance and support of the administrative leadership,” says
Timothy B. Caprez, an attorney at Whyte Hirschboeck

Dudek in Milwaukee.

Effectively communicate your policy

Hospitals should have clear policies and procedures in
place and must communicate them to the medical staff
upon appointment and reappointment, says David C.
Harlow, an attorney at the Harlow Group, a Boston law

firm specializing in healthcare. These policies should
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articulate that the hospital does not tolerate certain be-
haviors and should note the proscribed behaviors with
as much specificity as possible.

Physician buy-in regarding the value and effective-
ness of these rules and procedures is essential. In an ideal
scenario, the medical staff leaders and department heads
will have had a part in developing the rules, regulations,
policies, and procedures and will take the lead in edu-
cating the physicians on their service about the need for
compliance, Harlow says.

Caprez adds that an effective system will include a
code of conduct that:

» Is in writing

» Applies to everyone, including nonphysician
employees and governing board members

» Is promulgated and endorsed hospitalwide

» Establishes consequences for violations

Establish a proportional response mechanism

The most effectively managed hospitals develop a
thoughtful system of graduated, meaningful discipline
to respond to physician violations of the code of conduct
or noncompliance with administrative procedures. A dis-
ciplinary structure that gains the support of the medical
staff must be reasonably designed to accomplish the stat-
ed intention and should not lead to overly harsh conse-
quences for an occasional lapse.

Harlow suggests that a demerit system can work well
for administrative violations. These can be formal or in-
formal, hospitalwide or departmentwide.

A physician will earn demerits for every rules viola-
tion, such as a failure to abide by OR scheduling pro-
cedures. Once the physician earns a certain number
of demerits, he or she is subject to discipline that re-
lates to the violation. An organization may temporar-
ily preclude a physician who repeatedly breaks the OR
scheduling rules and accumulates a given number of
demerits from scheduling the OR during the most desir-

able time slots.
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A less formal and labor-intensive option involves
medical staff leaders directly confronting the violator.
“Personal persuasion by authority figures such as depart-
ment chairs can aid tremendously in bringing recalci-
trant physicians into line,” says Harlow.

Whether the hospital chooses to implement some type
of demerit system or relies on the personal intervention
of hospital leaders, it must be clear to physicians that
there are significant consequences associated with con-
tinued violations of the code of conduct, rules and regu-
lations, or policies and procedures.

“While the goal of the hospital leadership will be, in
the short term, to enforce compliance with the rules . . .
for reinforcement, the process should provide for the big
stick in the background—temporary suspension of privi-
leges,” Harlow says.

Temporary suspension of privileges for less than 30
days for administrative reasons is not reportable to the
NPDB, Harlow says. As an even bigger stick, the hospital
can impose a longer suspension on physicians who in-
cur too many violations over a two-year period. He sug-
gests a three-strike rule, in which a physician who has
amassed three administrative suspensions over one ap-
pointment period may be subject to longer, reportable
suspensions.

Caprez says that regardless of what system is imple-
mented, “whether a physician’s conduct is reportable

should be an after-the-fact determination and, generally,

CPRLI Subscriber Services Coupon

should not impact the need for or the degree of correc-

tive action.”

Rely on wellness committee when appropriate

Auer advocates for the use of the physician health
and well-being committee to intervene with physi-
cians who pose chronic behavior problems. “Sometimes
these physicians need help with anger management, and
sometimes repeated rules violations are the result of a
substance abuse problem,” he says. The physician health
and well-being committee is uniquely positioned to ad-
dress these issues appropriately and effectively.

In other cases, the physician’s problem may be a re-
sult of poor interpersonal skills or time management is-
sues. Members of the health and well-being committee
may be able to assist physicians in resolving their issues
to become more productive and effective members of the
medical staff.

Referring chronic violators to the physician health and
well-being committee offers the physicians the opportu-
nity to work on their problems in a confidential, support-
ive atmosphere, without the involvement of the medical
executive committee or other medical staff members,
Auer explains. Allowing the recalcitrant physician to
confront his or her difficulties under the guidance of the
members of the health and well-being committee will
afford the physician the best opportunity to continue to

be a valued member of the medical staff, he says.
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Sample disruptive staff member policy

It is the policy of this hospital to treat all individuals with-
in its facilities with courtesy, respect, and dignity. The board
requires that all individuals, employees, physicians, and oth-
er independent practitioners conduct themselves in a profes-
sional and cooperative manner in the hospital.

HR policies address matters involving employees who fail
to conduct themselves appropriately. The following policy
addresses matters that involve physicians or allied health prac-
titioners (AHP) with privileges at the hospital who fail to con-
duct themselves appropriately. The hospital intends to enforce
this policy in a firm, fair, and equitable manner.

The board of trustees will address disruptive behavior by
physicians and other AHPs with privileges. A single egregious
incident, such as physical or sexual harassment, assault, a fel-
ony conviction, a fraudulent act, stealing, damaging hospi-
tal property, or inappropriate physical behavior, may result
in immediate termination of employment or medical staff
membership. The board may, at its discretion, refer such is-
sues to the medical executive committee (MEC) for investi-
gation and recommendation.

The objective of this policy is to ensure optimum patient
care by promoting a safe, cooperative, and professional
healthcare environmental and to prevent or eliminate (to
the extent possible) conduct that:

» Disrupts the operation of the hospital

> Affects the ability of others to do their jobs

» Creates a hostile work environment for hospital
employees or other medical staff members

» Interferes with an individual’s ability to practice
competently

» Adversely affects the community’s confidence in the
hospital’s ability to provide quality patient care

Documentation of each incident of disruptive conduct is
critical because it is ordinarily not one incident alone that
leads to disciplinary action, but rather a pattern of inappro-
priate conduct. Any physician, AHP, employee, patient, or
visitor may report potentially disruptive conduct. Individu-
als may submit a report to the medical director or a facility
administrator, who will then forward the document to the

CEO, medical director, or president of the medical staff.

Once it is received, the medical director, in consultation
with the president of the medical staff, will investigate the re-
port. The medical director may dismiss any unfounded report
and will notify the individual who initiated the report of his or
her decision. A confirmed report will be addressed as follows.

It shall be made clear to the offending individual that at-
tempts to confront, intimidate, or otherwise retaliate against
the individual who reported the behavior in question is a vio-
lation of the policy and grounds for further disciplinary action.

A single confirmed incident will warrant a discussion with
the offending individual. The medical director or designee
shall initiate such a discussion and emphasize that such con-
duct is inappropriate and must cease. The medical direc-
tor or designee will provide the offender with a copy of this
policy and inform the individual that the board of trustees
requires compliance with this policy. The approach during
such an initial intervention should be collegial and helpful
to the individual and the hospital.

If the medical director and/or the president of the medi-
cal staff notices a developing pattern of disruptive behavior or
identifies such behavior, the medical director or designee shall
discuss the matter with the individual as outlined below.

As with the single confirmed incident, the medical direc-
tor or designee will provide the offending individual with a
copy of this policy and inform the individual that the board
of trustees requires compliance with this policy. Failure to
agree to abide by the terms of this policy shall be grounds
for summary suspension.

The medical director or designee will inform the of-
fending individual that if the disruptive behavior recurs, the
board will take more formal action to stop it. The MEC and
CEO will also receive notification about the recurrence of the
behavior.

The medical director designee shall document all meet-
ings in writing through at least a follow-up letter to the of-
fending individual. The letter will document the content of
the discussion and any specific actions the offending individ-
ual has agreed to perform. The medical director will keep a
copy of this letter on file.

The involved physician may submit a rebuttal to the charge.

The rebuttal will become a permanent part of the record.
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If the offending behavior continues, the medical director,
president of the medical staff, and/or CEO will hold a series
of meetings with the offending individual until the behavior
stops. The intervention involved in each meeting will progres-
sively increase in severity until the behavior in question ceases.

If, in spite of these interventions, the behavior in question
continues, the CEO, board chair, or designee shall meet with
and advise the offending individual that such conduct is intol-
erable and must stop. The CEO, board chair, or designee will
inform the individual that a single recurrence of the offending
behavior shall result in loss of medical staff membership and
privileges. This meeting is not a discussion, but rather consti-
tutes that physician’s final warning. The offender will also re-
ceive a follow-up letter that reiterates that final warning.

If, after this final meeting, the offending behavior recurs,

the individual’s medical staff membership and privileges shall

be summarily suspended consistent with the summary sus-
pension terms of the medical staff bylaws and policies and
procedures. The board will then take action to revoke the
individual’s membership and privileges. The individual will
be ineligible to reapply to the medical staff for a period of at
least one year. The board will interpret and enforce this pol-
icy as its sole process for dealing with egregious incidents

and disruptive behavior, except as designated by the board.

Editor’s note: The above text is an excerpt from The Top 30
Medical Staff Policies and Procedures, published by HCPro,
Inc., 2005. Hospitals must seek expert legal advice when imple-
menting this policy and procedure. Provisions of this policy may
conflict with bylaws or other products. Hospitals must address
conflicts with bylaws or fair hearing procedures before finaliz-

ing this policy.

Be prepared to scrutinize all privilege requests during
reappointment process to comply with regulations

New Joint Commission standards surrounding focused
professional practice evaluation (FPPE) that took effect
January 1—as well as other physician quality data-related
pressures brought to bear by CMS and third-party payers’
pay-for-performance systems—force hospitals to collect
and evaluate physician performance data to a greater
extent than in the past. Although many hospitals are
only beginning to come to grips with the fact that their
credentialing and reappointment decisions must be based
on quantifiable evidence and standards, there are options
to consider when the existing data on a physician are in-
sufficient to continue to grant him or her one or more
existing privileges.

Michael R. Callahan, Esq., a partner at the Chicago
law firm of Katten Muchin Rosenman, LLP, agrees that
as facilities begin using evidence-based standards to com-
ply with FPPE, they will find that certain physicians on
staff don’t meet the hospital’s standards for the privileges
that they hold. And when such physicians apply for re-

appointment, the hospital must confront the fact that it

cannot justify the physicians’ privileges on the basis of
the data it has available.

Navigating this touchy subject with physicians who
have provided excellent service to the facility over a
period of years may be challenging. There is no one-
size-fits-all answer to this dilemma, says Timothy B.
Caprez, Esq., an attorney at the Milwaukee firm of
Whyte Hirschboeck Dudek. And although many hos-
pitals have begun the process of establishing quality
standards and implementing evidence-based decision-
making, “few have all the steps in place to fully imple-

ment the program,” Caprez says.

Review privileges closely at reappointment

Callahan points out the likelihood that many physi-
cians hold privileges they rarely or never use. The pri-
mary reason is that privilege request forms often provide
a laundry list of procedures, and physicians may sim-
ply request all the privileges on the list for their special-
ty. In hospitals that use a core privileging mechanism,

> continued on p. 6
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Reappointment process

however, physicians requesting privileges in a particular
specialty will, if approved, receive privileges for all the
procedures in the core group.

Historically, hospitals often renewed privileges with-
out further inquiry in the absence of an identified
problem; however, the need for evidence-based deci-
sion-making now requires scrutiny of every physician
privilege request—even when there is no indication of a
problem with the practitioner’s skill level or competency.
Hospitals should ensure that there is enough recent data
available to support the decision to award privileges for
each privilege the physician requests.

In the event that there is insufficient data on which
the hospital may base a decision to award privileges, the
facility should consider conducting an interview between
the physician and the credentialing committee, says
Callahan.

Most hospital bylaws provide for such interviews as

a routine part of the credentialing process, he says.
The meeting’s goal should be to establish whether the

physician really needs or desires all of the privileges for

< continued from p. 5

Legal terms every MSP should know

Editor’s note: This series defines a legal term to help read-

ers become more familiar with common healthcare law terms.

Discovery: The pretrial devices used by one party to obtain
facts and information about the case from the other party.
Tools of discovery include written interrogatories, deposi-
tions, and requests for production of documents—also called
subpoenas duces tecum. Although credentialing files are com-
monly requested during discovery, certain documents may
be considered confidential and thus are protected from dis-
covery. For example, most states have adopted statutes that
protect certain privileged and confidential reports, studies,
minutes, and other documentation that fall under the statu-

tory definition of peer review materials.

Source: Medical Staff Law: A Guide for Medical Staff Profes-
sionals and Physician Leaders, published by HCPro, Inc., 2005.

which he or she has applied. If the answer is yes, the

parties should discuss:

» Whether the physician has the qualifications to
perform the procedures according to the facility’s
quality standards

» If the physician is qualified, whether sufficient data
is available elsewhere to help the facility make a deci-
sion based on evidence

» If the physician does not meet the facility’s quality
standards, whether the facts and circumstances merit
grandfathering the physician to continue to exercise
the privileges at issue, and what safeguards, if any,

the facility will impose

If they have not done so already, hospitals should
develop minimum qualifications that they will accept
before allowing a physician to exercise a particular privi-
lege, says Callahan. The qualifications, which should be
developed in consultation with the appropriate depart-
ment chairs, should relate to the physician’s training and

recent experience.

Consider grandfathering option

Many hospitals will encounter a situation in which a
physician who has held a given privilege and performed
it competently does not meet the facility’s qualifications
for the privilege. This happens most often with older
physicians, who may not have the specific training in
a particular procedure that the facility has decided to
require as a minimum qualification of the privilege.

The hospital may opt to explain the minimum quali-
fication to the physician and deny the privilege unless

and until he or she can meet the threshold requirements

Relocating? Taking a new job?

If you're relocating or taking a new job and would like
to continue receiving CPRLI, you are eligible for a free
trial subscription. Contact customer service with your
moving information at 800/650-6787.
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that the facility has established. But there may be a case
for grandfathering the physician—that is, the physician
would be permitted to continue to exercise the privilege
based on past performance. This is an option a facility
can consider to retain the services and the referrals of a
valued member of the medical staff.

However, if your facility decides to grandfather a phy-
sician, it is important to document the specific reasons
and the supporting data (see “Use caution when grandfa-
thering privileges” below).

If a physician meets the facility’s training qualifications
for the privilege but has not recently exercised the privi-
lege enough to enable the facility to acquire sufficient data
about his or her skills, the physician should provide infor-
mation from other facilities at which he or she practices.
The physician has the burden of collecting the informa-

tion necessary to demonstrate current competence in the

procedure. Facilities may ask the physician to provide

some or all of the following, as appropriate:

» Surgical logs

» Statements from department chairs at other hospitals
where the physician currently practices

» Proof of volume of procedures performed

» Proof of CME or other additional training

What if the physician is unable or unwilling to provide
evidence of current competence that is acceptable to the
facility? In that case, everyone’s interests are best served if
the physician can be persuaded to withdraw the request
for the privilege, Caprez says. A negotiation in which the
physician decides to reduce or modify the scope of his or
her privilege request can preserve the physician’s status as
an active member of the medical staff and limit the need

for reporting or other action, he notes. i

Use caution when grandfathering privileges

If your facility decides to grandfather a physician who has
existing privileges for a procedure or specialty/subspecialty
area, but who does not meet your amended qualifications
for the privilege, document the decision with the care, says
Michael R. Callahan, Esq., a partner at the Chicago law
firm of Katten Muchin Rosenman, LLP. Callahan advises keep-
ing a record of the decision and, at minimum, a summary in
the physician’s credentialing file of the information that led
to the decision.

It is critical that this information be available in the event
that the facility must demonstrate it made a reasonable de-
cision based on an objective evaluation of adequate data,
he says.

Callahan points to a recent lawsuit' in which a hospital
changed its standards for granting level Il surgical privileg-
es after a podiatrist had joined the staff. The podiatrist had
been exercising level Il surgical privileges and continued to
do so after the change. However, the hospital never official-
ly grandfathered the podiatrist, but it repeatedly renewed
his level Il surgical privileges.

Eventually, the podiatrist had a case with a bad outcome

and the patient sued the hospital, alleging that the facility

was negligent for permitting the podiatrist to perform proce-
dures that the facility’s standards stated he was not qualified
to perform. The hospital was unable to demonstrate that it
made a reasoned decision to allow the podiatrist to continue
to exercise privileges that he had a long history of exercising
competently, because that information was contained in his
quality file and could not be introduced on behalf of either
party. The jury found for the plaintiff and awarded $7 million
in damages. The appellate court upheld the decision, and
the state’s highest court declined to review the case.

Give your facility every chance to defend itself against
a similar claim.

If the hospital had included in the podiatrist’s creden-
tials file a document setting forth the reasons and data un-
derlying the facility’s decision to allow him to continue to
exercise surgical privileges, the hospital would have had an
opportunity to explain that its decision to permit the podia-
trist to perform surgery was based on experience and evi-

dence and was not negligent, Callahan says.

1. Frigo v. Silver Cross Medical Center, App. Ct. Ill., 1st Dist., 4th
Div. 377 lll. App. 3rd 43; 786 N.E.2d 697; 2007 Ill. LEXIS 1014.
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Recent court cases

Physician must exhaust
administrative remedies
before suing hospital

A Colorado court dismissed a
physician’s lawsuit seeking money
damages against a hospital that sum-
marily suspended his privileges in
2004, holding that the court had no
jurisdiction over the matter until the
hospital’s internal peer review pro-
cess had been concluded.

The surgeon was on call when he
allegedly provided negligent treat-
ment to a patient in the emergency
department; the patient later died.
The hospital launched a review of
this case and others and summarily
suspended the physician’s privileges
pending a final outcome of the mat-
ter. The physician did not exercise his
right to appeal the summary suspen-
sion, which remains in effect.

Several hearings have been sched-
uled to consider termination of the
physician’s medical staff privileges,
but the physician has canceled each
of them, claiming that he has not
been provided the data he needs to
answer the hospital’s charges. The
hospital asserts that the physician
has no right to discovery, and that he
may review the necessary records at
the hospital.

The physician brought a lawsuit
against the hospital, alleging breach
of contract and various covenants,
seeking money damages for interfer-
ing in his business relationships,

and requesting an injunction to

prevent the hospital from termi-
nating his privileges. The hospital
sought to dismiss the case, asserting
that its internal peer review process
must be complete before the physi-
cian may turn to the courts. The trial
court refused to grant the hospital’s
motion, and the hospital appealed.

The appellate court held that ac-
cording to Colorado law, a physi-
cian must exhaust his administrative
remedies before seeking relief in the
court. The court rejected the physi-
cian’s argument that because he was
not appealing a final decision of the
administrative body, the requirement
to exhaust administrative remedies
was not applicable.

In rejecting that argument, the
court said that the physician’s claims
were related to the administrative
process, and that the process must
be compete before the physician’s
claims were ready for judicial review.
The court dismissed the case against
the hospital.

Crow v. Penrose St. Francis Health Care
System, Case No. 06SA323, Supreme Ct.
of Colorado. 169 P3rd 158; 2007 Colo.
LEXIS 912. October 15, 2007.

Physician wins reinstatement
to insurer’s panel

A New Jersey cardiologist won
a lawsuit he brought against an in-
surance company for improperly
terminating him from its HMO pan-
el. The court ruled that the insurer

broke its contract with the physician

and ordered him reinstated to the
HMO panel immediately.

In 1992, one of the cardiologist’s
patients committed suicide, and the
patient’s wife sued him for malprac-
tice for failing to treat the patient’s
depression.

The physician’s malpractice insur-
er settled the lawsuit, and the New
Jersey Board of Medical Examiners
opened an investigation of the phy-
sician’s care of the patient. The board
reprimanded the physician for in-
complete medical records but took
no further action against him and
made no finding relating to the clini-
cal care the physician provided.

The HMO dropped the physician
from its panel upon receiving notice
of the medical board’s examination.
However, the HMO agreed to rein-
state him if the medical board took
no action against his license. Ac-
cordingly, the HMO reinstated him
as a participating provider in 1998,
but then dropped him from its pan-
el again in 2000. The physician sued,
alleging breach of the reinstatement
agreement.

A Superior Court judge agreed
with the physician that the HMO
breached its agreement when it
again terminated the physician as
a participating provider. The court
ordered that the physician be rein-
stated to the HMO provider panel
immediately.

Nanavati v. Horizon Blue Cross and
Blue Shield, NJ Superior Court. i
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